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 This research examined the legal framework for borrowing and 
exploiting evidence in criminal trials in Makassar City and the legal 
protections for evidence owners. Research is empirical normative 
legal. The investigation found that (1) the lending and use of 
evidence is governed by unique norms at each level of examination, 
not by law. (2) The form of legal protection for the owner of evidence 
in borrowing and using evidence is preventive legal protection, law 
enforcement does not immediately give permission because it is 
feared that it will disappear or change form, granting permission by 
looking at whether the loan is appropriate or not based on the level of 
urgency, and fulfilling the formal requirements which refers to Article 
44 paragraph (2) of Law 8/1981 concerning the Criminal Procedure 
Code jo. Article 30 PP 27/1983 concerning the Implementation of the 
Criminal Procedure Code, as well as material requirements referring 
to the rules for each level of examination, and repressive legal 
protection, Article 46 of the Criminal Procedure Code, to minimize 
disputes in Article 221 paragraph (1) number (2) and Article 233 Law 
1/1946 concerning Criminal Law Regulations, Article 10 paragraph 
(2) letter (h) Perpol 7/2022 concerning the Professional Code of 
Ethics and the Police Code of Ethics Commission, Article 7 
paragraph (1) letter (f) and (h) Perja-RI No.PER- 014/A/JA/11/2012 
Concerning the Prosecutor's Code of Conduct and to avoid disputes 
most of the evidence is returned after an inkracht decision from the 
Court. The implication of this research is to be able to analyze the 
legal framework and policies governing the use of loan-to-use 
evidence in the criminal justice system in Makassar. In this regard, it 
is important to understand whether the existing legal and policy 
framework is sufficiently clear and consistent to facilitate the effective 
use of proof of use, and whether there is a need to update or improve 
existing regulations. 
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1. INTRODUCTION 

For the sake of brevity, we will refer to the 1945 Constitution of the Republic of Indonesia (hereafter 
referred to as the 1945 Constitution of the Republic of Indonesia) as stating that the Republic of 
Indonesia is a Rechsstaat rather than a Machtstaat. (Marpaung, 2011). This means that the 
Republic of Indonesia is a constitutional democracy that respects human rights and ensures that all 

https://creativecommons.org/licenses/by-nc/4.0/
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people are treated equally under the law, as enshrined in Pancasila and the Constitution of the 
Republic of Indonesia from 1945. Law, both written and unwritten, must serve as the basis for all of 
the Indonesian people's conduct. In order for any issues that may emerge to be dealt in 
accordance with the law. Justice so. To paraphrase Achmad Ali: a system of rules or measures 
that establishes the bounds within which people may and may not act in public (Alesia Lestari 

Panjaitan & Perdana, 2019). An equilibrium exists in social life, and the law exists to promote an 
orderly, safe, peaceful social order (Arifin et al., 2021). If society exclusively prioritizes the 
protection and empowerment of individuals without considering the collective good, then everyone 
in it suffers (Rahardjo, 2006). The goal of every legislation should be to maximize the number of 
people who benefit from it. 

In order to fulfill its duty to maintain the law, the state, as defined by Van Hammel's 
definition of criminal law, prohibits any actions that run against to the law (onrecht) and punishes 
those who do so with pain (suffering) (Maskur et al., 2022). While the Criminal Code (hence 
referred to as the "Criminal Code") codifies Indonesia's formal criminal law, Law Number 1 of 1946 
concerning Criminal Law Regulations and other specific criminal laws not included in the Criminal 
Code lay out the country's material criminal law. The Criminal Procedure Code Law of 1981 (Law 
No. 8) (Effendi, 2014). 

The purpose of law enforcement is to maintain social stability by either preventing or 
punishing illegal behavior once it has occurred (Munib, 2018). By applying the provisions of 
criminal procedure law that are honestly and appropriately regulated, the Criminal Procedure Code 
(hereinafter abbreviated as the Criminal Procedure Code) seeks material truth, the complete truth 
of a criminal case (Harahap, 2002). Even if many individuals believe they do not have legal 
certainty after going through the trial process in court, law enforcement must be founded on the 
genuine philosophy and purpose of law in order to achieve legal certainty for everyone. 

Justice for criminals (Criminal Justice) encompasses all stages of the decision-making 
process that an individual faces (Herlianto, 2014). Focusing on the "searching for and collecting 
evidence so that the crime found can become a light, and in order to find and determine the 
perpetrators," criminal procedural law's investigative actions are central to the process of "looking 
for and finding an event" that is considered or suspected to be criminal (Fauzi & Dona, 2022). 
The court uses an examination method known as evidence to prove the activities accused against 
a defendant and to gather substantial truth that will persuade the judge to believe that the 
defendant is actually guilty. The existence of physical evidence is also crucial for proving guilt. The 
term "evidence" is often used to refer to such items (Afiah, 1989). 

Indonesia uses the negative wetelijk approach for case registration, which mandates the 
presentation of at least two pieces of corroborated evidence and the judge's conviction in order to 
reach a verdict. Prosecution in this context does not entail finding fault with a suspect, but rather 
seeking to show what really occurred, or the material reality of a case, in addition to the presence 
of evidence and other evidence to support the trial process in court. 
Since the evidence pertains to a felony, it is crucial for proving guilt. In a criminal trial, the phrase 
"evidence" refers to the things that were the subject of the crime (the "object of the offense") and 
the commodities that were used to perpetrate the crime (the "instruments of the offense"). A knife 
may be used to attack someone as an illustration. The end outcome of the crime also counts as 
proof. If, for instance, a private home was purchased with stolen public funds (corruption), the 
home itself would be proof of or the outcome of a crime (Utoyo et al., 2021). 

In many cases, confiscation of such evidence occurs due to concerns that it would be 
destroyed, lost, misplaced, or otherwise disposed of. The requirements for confiscation are set out 
in Article 38 of the Criminal Procedure Code, which reads as follows because confiscation is an 
action concerning the problem of other people's property rights, which is part of human right “(1) 
Confiscation can only be carried out by investigators with a permit from the head of the local district 
court, (2) In very necessary and urgent circumstances when an Investigator must act immediately 
and it is not possible to obtain a permit in advance, without prejudice to the provisions of paragraph 
(1), the Investigator may confiscate only movable objects and for this he is obliged to immediately 
report to the Head of the local District Court to get approval”. 
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The judge's confidence in rendering a verdict is bolstered when evidence that will be used 
at trial is kept secret until that point. When a victim's motor vehicle is confiscated as evidence, it 
hurts both them and their credibility as a witness because the victim needs the car to get around 
and because the car needs regular maintenance to keep its value.Gunawan (2019)., first file a 
request to borrow and use evidence, paying close regard to the specific guidelines outlined in Law 
no. 8 of 1981 governing the Criminal Procedure Code. 

There is no legal justification for the practice of borrowing and utilizing evidence, and it is 
specifically forbidden to do so with seized items (evidence), as stated in Article 44 paragraph (2) of 
the Criminal Procedure Code. "The safekeeping of confiscated objects is carried out as well as 
possible and the responsibility for it lies with the authorized official according to the level of 
examination in the judicial process and these objects are prohibited from being used by anyone." 
Evidence that has been seized may be borrowed and used in court proceedings if approved by the 
officer in charge of each successive examination. In order to establish limits within which people's 
daily lives can fall in line with what's been regulated by law, we need to consider not only the 
certainty of the law but also the benefits to society and the fairness of the system, all of which must 
operate in unison. so that the goals of law and order and fairness may be accomplished. 

In light of this background, the author poses the issue of implementing the borrowing and 
use of evidence in criminal cases in Makassar City as the subject of this study. 

It's possible that previous research has examined related issues, such as the use of 
borrowed evidence or evidence-sharing practices in criminal investigations. However, the specific 
context of Makassar City may require a more localized study to understand the unique challenges, 
practices, and legal framework in that particular jurisdiction. 

The difference between previous research and the current work would depend on the 
specific focus, methodology, and objectives of the research being conducted. Some potential 
differences could include: a) Geographical Context: Previous research may have focused on other 
regions or countries, while the current work specifically examines the implementation of borrow-
used evidence in criminal cases in Makassar City. This localized approach allows for a deeper 
understanding of the specific challenges and dynamics within that jurisdiction, b) Legal Framework: 
Previous research may have explored general legal frameworks or guidelines regarding evidence-
sharing practices, while the current work can analyze the specific legal framework and policies 
governing the use of borrowed evidence in Makassar City. This analysis can provide insight into 
any unique regulations or practices that influence the implementation of borrowed evidence in 
criminal cases, c) Case Studies: The current research can incorporate case studies or examples 
from Makassar City to illustrate the practical application and outcomes of using borrowed evidence 
in criminal investigations. By examining real cases within the jurisdiction, researchers can provide 
context-specific insights into the effectiveness, challenges, and implications of this practice, d) 
Stakeholder Perspectives: The current research can involve interviews, surveys, or other data 
collection methods to gather the perspectives of various stakeholders involved in criminal 
investigations in Makassar City. This primary research can provide a localized understanding of the 
experiences, opinions, and concerns of law enforcement agencies, prosecutors, defense attorneys, 
judges, and other relevant parties. 

2. RESEARCH METHOD 

The author relies on empirical normative legal research, which is a subfield of law that studies the 
relationship between normative legal provisions and their actual application in practice (law in 
action). The goal of empirical normative legal research is to identify and evaluate the relevant 
evidence in order to arrive at a workable solution to a legal issue (Irwansyah, 2020). The Makassar 
City Port Police, the Makassar District Attorney Branch at the Makassar Port, and the Makassar 
District Court all participated in this investigation. Factors considered in selecting Makassar City as 
the study's site include the availability of appropriate data for analysis on how the implementation of 
borrowing and utilizing evidence of criminal cases is carried out there. 

For this research, we focused on the Makassar City Port Police, the Makassar District 
Attorney's Office at the Makassar Port, and the Makassar District Court, all of which have some 
sort of connection to the process of lending and using evidence in criminal cases in Makassar City. 
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This research relied on both primary and secondary sources when it came to the law. Primary legal 
materials are those with the most weight and authority in the law. Primary sources of law include 
statutes, official documents or treatises used in the creation of statutes, and judicial judgments 
(Mahmud Marzuki, 2011). The Makassar City Port Police, the Makassar District Attorney Branch at 
the Makassar Port, and the Makassar District Court all participated in this investigation. Factors 
considered in selecting Makassar City as the study's site include the availability of appropriate data 
for analysis on how the implementation of borrowing and utilizing evidence of criminal cases is 
carried out there. 

The secondary sources of law are mostly derived from scholarly and governmental 
publications. Books, newspapers, periodicals, journals, and other works that are directly relevant to 
the topic at hand are all considered legal publications (Mahmud Marzuki, 2011). 
After collecting data, descriptive and qualitative analysis are performed. By combining 
interpretation, judgment, and background knowledge with description, qualitative descriptive 
analysis describes and describes data and facts gleaned through field research. The data is then 
interpreted and presented in the form of sentences utilizing the inductive technique, which is a 
mode of thinking based on basic facts followed by particular conclusions to create 
recommendations. have the ability to provide novel legal prescriptions or opinions and to address 
any legal issues that may arise. 

3. RESULTS AND DISCUSSIONS 
Legal Arrangements for Borrowing and Using Evidence in Criminal Cases 

In the process of handling cases at the examination stage at the investigative level, 
investigators confiscate them to be used as evidence in investigations, in prosecutions and in court 
trials, with the aim of "evidence", primarily intended as evidence before a trial court. Based on the 
description above, in order to uphold justice, truth and legal certainty in the evidentiary process at 
trial, evidence will be used as a basis or reference for law enforcement officials (Amir, 2021) 

The definition of confiscation is formulated in Article 1 point 16 of the Criminal Procedure 
Code, which explains that: "Confiscation is a series of actions by investigators to take over and/or 
keep under their control movable or immovable objects, tangible or intangible, for the purposes of 
evidence in investigations, prosecutions and trials". 

The confiscation process is laid forth in Articles 38 through 46 and Articles 128 through 130 
of the Criminal Procedure Code. In light of these stipulations, the Law differentiates between direct 
confiscation procedures, such as surrender orders, and indirect confiscation procedures, such as 
general or ordinary confiscation procedures, confiscation procedures in necessary and urgent 
circumstances, and confiscation procedures in a state of being caught red-handed. items that 
ought to be seized by the police to the person who has them (Sumual, 2018). 

Borrowing is an agreement in which a party gives goods that are not used up due to use to 
others for free use, provided that the party who receives the goods after using them or after a 
certain agreed time, will return them. Loan and use agreements include real agreements, in the 
sense that the birth of the agreement is not solely based on the agreement of the parties, or a 
consensual agreement, the formulation of which contains the phrase "binding", but binding if the 
agreement is followed by the delivery of goods that are the object of study, in this case is the 
delivery of goods for the use of other parties (Miru & Pati, 2020). 

While the concept of "borrowing and using evidence" has emerged in the course of judicial 
practice, it has not yet been linked to any specific provisions in either the Criminal Code or the 
Criminal Procedure Code. The sole purpose served by evidence seized in a criminal prosecution is 
to bolster evidence in preparation for trial. The Criminal Procedure Code's provisions for the 
temporary seizure and collecting of evidence are intended to be just that. 

Theft, fraud, and other general offenses may result in the confiscation of a victim's 
property, which can then be used as "borrowed evidence" in the context of evidence before a trial. 
The clause referred to as "borrowing and using evidence" is not designed to seize or confiscate the 
item permanently, but rather to use it for the sake of a case trial. The evidence may be restored to 
the rightful owners once the matter has been decided in court. 
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To guarantee that this evidence may be utilized to enhance evidence in the trial process, 
the law prohibits the borrowing and use of evidence in criminal cases, which is not without clear 
and legal grounds. Evidence that has been legally confiscated is now the responsibility of every law 
enforcement officer at every level of examination, making the practice of borrowing and using 
evidence extremely vulnerable to risks such as corruption (Competitiveness, 2013): a) The 
evidence that was loaned was used to commit another crime, law enforcement officials who gave 
the loan-to-use permit as the party responsible for the evidence could be suspected of having 
assisted in committing a crime as stipulated in Article 56 of the Criminal Code, b) If the evidence in 
a criminal case is lost, if the law enforcement officials who are responsible for the evidence in the 
criminal case cannot be held responsible for the loss of the evidence, then the said law 
enforcement officers may be suspected of having committed the crime of embezzlement of 
evidence, c) The evidence of the criminal case is damaged or has its originality changed. Evidence 
in a case that has been damaged or has had its originality changed will give the impression that 
law enforcement officials have engineered a criminal case for profit. 

The lending and use of evidence in criminal cases at each level of examination is regulated 
in several regulations that explain how the governance of handling evidence and in each agency 
responsible for confiscated objects or evidence are as follows: a) Regulation of the Head of the 
National Police of the Republic of Indonesia Number 8 of 2014 concerning Amendments to the 
Regulation of the Head of the State Police of the Republic of Indonesia Number 10 of 2010 
concerning Procedures for Managing Evidence in the Environment of the Indonesian National 
Police, b) Attorney General Regulation Number 7 of 2020 concerning the Second Amendment to 
the Attorney General Regulation Number PER-027/A/JA/10/2014 concerning Guidelines for Asset 
Recovery. CHAPTER III Numbers (16) and (17), Decision of the Directorate General of General 
Courts of the Supreme Court Number 21/DJU/SK/OT.01.3/3/2022 concerning Renewal of Standard 
Operating Procedures (SOP) for Registrar's Office at High Courts and District Courts 

Law enforcement officers are tasked with dealing with society's offenses in a competent 
manner. The crime rate in Indonesia varies widely; nonetheless, the crime addressed is often 
higher in larger cities; hence, more and more evidence is being uncovered. 

Evidence in a criminal case must be protected in accordance with rules established by 
criminal procedure law. Here, "securing" refers to having the legal right to seek for, accept, and 
keep the evidence in question until it can be presented in court. When security measures are 
effective in their intended context, they facilitate and expedite the resolution of an open criminal 
case. 

In Article 6 paragraph (1) of the Criminal Procedure Code, it is explained that investigators 
are included as follows: a) Republic of Indonesia State Police Officers, b) Certain civil servant 
officials who are given special authority by law. 

They have the power to collect evidence and present it in court. Meanwhile, "in the house 
for storing confiscated objects of the State" has been designated as the location where evidence 
would be kept in accordance with the Criminal Procedure Code. If there is no state storage house 
for confiscated goods in the area, the items can be kept at the location where they were seized, 
with the Indonesian National Police, the district attorney, the district court, the government bank, or 
any other location that will accept them under duress. Officials at each stage of examination have 
several authorities over the evidence, namely: 

Return of confiscated objects 
The return of confiscated objects is carried out in the event that several conditions occur, 

namely the object is no longer needed in the interest of proof, the case is stopped in the 
investigation, the object is "borrowed". Borrowing in this case means returning objects that are not 
perfect and pure where the objects remain under the responsibility of the agency in accordance 
with the level of case investigation. 

The return of confiscated objects is carried out based on 2 (two) conditions, namely the 
object is no longer needed in the interest of proof and the case is no longer continued. The legal 
basis for borrowing and using evidence that must be returned to the person entitled to it is 
regulated in Article 46 paragraph (1) letters (b) and (c) of the Criminal Procedure Code. It is 
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different if the object is an object used as a crime or the result of a crime then the object cannot be 
returned. 

Changing status and lending the item 
An application for borrowing confiscated items can be made if submitted by the party from 

whom the object was confiscated. Borrowing of evidence in a criminal case is filed by the applicant 
as the legal owner of the evidence. If the investigation phase of this case comes to an end, the 
responsibility for evidence will shift from the investigator to the public prosecutor at the Attorney 
General's Office. The applicant can re-submit the loan of evidence to the public prosecutor at the 
Attorney General's Office. Because the public prosecutor's authority over the confiscated objects is 
almost the same as the authority of the investigating agency at the investigation level. 

Regarding the return of confiscated evidence/objects, it is regulated in Article 46 of the 
Criminal Procedure Code paragraph (1) and (2) which states that: Objects subject to confiscation 
shall be returned to the person or to those from whom the object was confiscated, or to the person 
or those most entitled to if: a) The interests of investigation and prosecution no longer require, b) 
The case was not prosecuted because there was insufficient evidence or it turned out that it was 
not a crime, c) The case is set aside in the public interest or the case is closed for the sake of law, 
unless the object is obtained from a crime or used to commit a crime. 

If the case has been decided, then the object subject to confiscation is returned to the 
person or to those named in the decision, unless according to the judge's decision the object is 
confiscated for the state, to be destroyed or to be damaged until it can no longer be used or if the 
object is still needed as a evidence in other cases. 

Explanation related to Article 46 paragraph (1) of the Criminal Procedure Code, that 
objects subject to confiscation are required for examination as evidence. During the inspection, it 
will be known whether the object is still needed or not. In the event that the investigator or public 
prosecutor is of the opinion that the confiscated goods are no longer needed for evidence, then 
said goods can be returned to the person concerned or the owner. In returning confiscated objects, 
as far as possible, attention should be paid to the human aspect, by prioritizing the return of objects 
that are a source of life. 

According to R. Soesilo, in his comments on Article 46 of the Criminal Procedure Code, he 
said that in returning confiscated objects or evidence there are two kinds of possibilities, 
namely(Manumpahi, 2021): a) Prior to a judge's decision, confiscated objects or evidence that is no 
longer used must be returned to: a) The person from whom the item was confiscated, or, b) The 
person who is most entitled to the item, except if the item was not obtained from a crime or has 
been used to commit a crime. 

After the judge's decision, the object is returned to the person named in the decision, 
except if the object according to the judge's decision must be confiscated for the state to be 
destroyed or damaged until it can no longer be used or if the object is still needed as evidence in 
another case. 

When the object is no longer needed as evidence, when the investigation into the case is 
terminated, or when it is "borrowed," as specified in Article 46, paragraphs (1) and (2) of the 
Criminal Procedure Code, the object is returned. Returning borrowed items that aren't completely 
new or pristine is within the purview of the lending agency rather than the investigating agency. 
From the above, it follows that Article 44 paragraph (2) of the Criminal Procedure Code, Article 30 
of PP No. 27 of 1983 on the Implementation of the Criminal Procedure Code, Article 23 of 
KAPOLRI Regulation No. 8 of 2014 on Amendments to Chief of Police Regulation No. 10 of 2010 
on Procedures for Managing Evidence in the Republic of Indonesia Police, and Article 30 of PP No. 
27 of 1983 on the Criminal Procedure Code itself govern the legal arrangements for borrowing and 
using evidence. According to Article 44 paragraph (2) of the Criminal Procedure Code, a little loan 
is one that is not warranted. Evidence that is easily damaged or requires high storage costs can be 
"secured" by officials based on their case level per Article 45 paragraph (1) of the Criminal 
Procedure Code. However, officials based on their case level have authority to return evidence, 
change the status of evidence, and lend evidence per Article 30 PP No. 27 of 1983 concerning the 
Implementation of the Criminal Procedure Code. 
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Referring to the requirements of the Criminal Procedure Code, the legal foundation for 
borrowing and utilizing evidence is governed in specific regulations at each stage of examination, 
rather than having binding and explicit norms in the law. As a result, we anticipate that the Criminal 
Procedure Code would include more stringent and all-encompassing restrictions addressing the 
idea of control of lending and use of evidence. 

Forms of Legal Protection for Owners of Evidence in Borrowing and Using Evidence of 
Criminal Cases in Makassar City 

Legal protection is a development of the concept of recognition and protection of human 
rights that developed in the 19th century. As for the direction of the concept of recognizing and 
protecting human rights, there are restrictions and obligations placed on society and the 
government(Nola, 2017).Legal protection according to Philipus M. Hadjon, is "protection of dignity, 
as well as recognition of human rights owned by legal subjects based on legal provisions of 
arbitrariness"(Mandjo et al., 2021). While legal protection according to Satjipto Rahardjo, is "an 
effort to organize various interests in society so that there are no collisions between interests and 
can enjoy all the rights granted by law"(Masnun, 2018). Organizing is done by limiting certain 
interests and giving power to others in a measurable manner. 

Philipus M. Hadjon, divides legal protection into 2 (two), namely "preventive and repressive 
legal protection. Preventive legal protection is legal protection that aims to prevent disputes, which 
directs government actions to be careful in making decisions based on discretion, while repressive 
legal protection is legal protection that aims to resolve disputes.(Yustiningsih, 2020). 

Preventive Legal Protection 
According to Mr. Brigadier Muh. Dhuhry Maulana, "preventive legal protection against 

Borrowing and Using Evidence of Criminal Cases in the City of Makassar, including by not giving 
permission on the grounds that the goods are feared to be lost or changed in form, evidence still 
has investigative interests, besides that it must look at the investigator's supervisor's consideration 
whether it is appropriate or not to lent as well as the goods that want to be lent That where the goal 
must be clear ". 

According to Mr. Irtanto Hadi Saputra Rachim, "where borrowing and using evidence must 
look at the level of urgency whether the high economic value or the goods are urgently needed. 
Apart from that, in practice, the official who is legally responsible for the confiscated object provides 
certain conditions that must be obeyed by the recipient of the evidence. 

Andi, Nurmawati, also explicitly stated that, "these confiscated objects are forbidden to be 
used by anyone." According to him, "at any level of examination, be it at the level of investigation, 
prosecution, and trial, it is permissible and legal to borrow and use evidence, but there are 
conditions that must be met by the applicant, including not divert, damage, alter and transfer 
evidence. When the prosecutor's authority is delegated to the court, in general the court will grant a 
loan-to-use permit when after the witness examination is carried out, and some are permitted 
before the witness examination is carried out because the witness cannot attend, then the applicant 
is welcome to apply for the loan-to-use evidence and must be returned when the witness 
examination begins.” 

According to him, "the legal rules regarding the lending and use of evidence are guided by 
the Decree of the Directorate General of the General Judiciary Agency of the Supreme Court No. 
21/DJU/SK/OT.01.3/3/2022 concerning Renewal of Standard Operating Procedures (SOP) for 
Registrar's Office at the High Court and District Court, SOP Number 293/DJU/OT.01.3/3/2022 
concerning Borrowing and Using Evidence. The procedure itself has been clearly regulated in the 
Master List of Criminal Registry SOPs with SOP Number 293/DJU/OT.01.3/3/2022 concerning 
Borrowing and Using Evidence. 

In addition, according to Mr. Brigadier Muh. Dhuhry Maulana, "the act of Borrowing and 
Using Evidence is based on Article 44 paragraph (2) of the Criminal Procedure Code which 
explicitly states that: "These confiscated objects are forbidden to be used by anyone." 

However, if it is true that the owner of the evidence has rights, and in practice the owner of 
the object makes a letter of application for borrowing and using evidence, then it becomes a 
consideration for the investigator whether the evidence is suitable for borrowing or whether the 



                     ISSN2338-3879 (Prnt), 2828-6014 (online) 

IJOBSOR, Vol.11, No. 1, June 2023: pp 119-129 

126 

owner has rights or not, and fulfills the formal requirements required referring to Article 44 
paragraph (2) of the Criminal Procedure Code jo. Article 30 PP No. 27 of 1983 concerning the 
Implementation of the Criminal Procedure Code, and the material requirements within the police 
institution itself refer to Article 23 of the KAPOLRI Regulation No. 8 of 2014 concerning 
Amendments to the Chief of Police Regulation No. 10 of 2010 concerning Management of 
Evidence in the Republic of Indonesia Police Environment. 

Mr. Brigadier Muh. Dhuhry Maulana, also explained several basic considerations for us as 
investigators in allowing the applicant in this case to borrow and use evidence, namely: a) 
Evidence is a primary need for the applicant to be used for daily needs in earning a living, b) The 
investigator considers that the applicant who is loaned evidence will not lose or change evidence. 

If one or both of the above considerations are met, the investigator will proceed in this case 
to borrow and use evidence by going through procedures, assessments and considerations 
according to Article 23 paragraph (4), based on: a) Proof of ownership of legal evidence, b) 
Willingness to maintain and not change the shape, form and color of evidence, c) Willingness to 
present evidence when necessary; And, d) Willingness not to transfer evidence to other parties. 

Other preventive legal protection by implementing supervision of evidence that is borrowed 
and used must be reported to investigators 2 (two) times a week, because in the statement letter 
signed by the applicant it is clearly stated that the applicant will bring the object or item borrowed at 
any time needed, if the applicant does not bring the object, he will be prosecuted according to the 
rules that apply to Article 221 paragraph (1) number (2) of Law no. 1 of 1946 concerning Criminal 
Law Regulations. 

According to Mr. Brigadier Muh. Dhuhry Maulana, "the Borrowing Use Evidence permit 
system is not effective, because when the item cannot be shown or the object is changed in shape 
or color it can become a polemic in court". Unlike Mrs. Andi. Nurmawati, according to her, "the 
permit for Borrowing and Using Evidence is very effective because it can help the applicant for the 
use of evidence in meeting his daily needs, the most important thing is that the purpose is clear, 
compared to the evidence being left abandoned in Court and not taken care of, because the final 
decision will clearly be made later." return to those who deserve it". 

The Borrowing and Use of Evidence Act has been met with conflicting views. The first is 
that it is ineffective since it may become a contentious legal issue if the product is no longer 
manufactured in its original form or if its color or appearance is altered. Second, the Borrowing and 
Using Evidence Permit is very useful because it allows the applicant to use the evidence for day-to-
day purposes; this is preferable to the evidence being left abandoned in court and neglected, as 
the final decision will clearly be returned to the entitled party. 

From the available information, we can infer that law enforcement officials do not casually 
grant permission to borrow and use evidence out of concern that the goods will be lost or changed, 
that there is still an interest in investigations, and that they must see whether it is appropriate or not 
to lend as well as a clear purpose for the item to be loaned before they will do so. 

Repressive Legal Protection 
First, if the investigation is no longer necessary and the case is not prosecuted due to 

insufficient evidence or because it is not a criminal act and the case is set aside in the public 
interest or closed for the sake of law, then confiscated items must be returned to the people or to 
those who are entitled to them, as stated in Article 46 of the Criminal Procedure Code, as 
explained by Mr. Brigadier Muh. Dhuhry Maulana. Second, if the case is dismissed, the confiscated 
item is returned to the owner or owners specified in the decision, unless the judge ordered that the 
item be kept by the state, destroyed, or damaged until it could no longer be used as evidence of a 
crime. "What becomes the legal basis for us as investigators in borrowing and using evidence if a 
dispute occurs other than the Criminal Procedure Code, is also guided by Article 23 of KAPOLRI 
Regulation No. 8 of 2014 concerning Amendments to the Chief of Police Regulation No. 10 of 2010 
concerning the Management of Evidence in the Republic of Indonesia National Police," said Mr. 
Brigadier Muh. Dhuhry Maulana. 

According to Mr. Irtanto Hadi Saputra Rachim, stated that "repressive legal protection 
related to borrowing and using evidence at the Attorney General's Office must look at Chapter III 
numbers (16) and (17) of the Prosecutor's Office Regulation of the Republic of Indonesia Number 7 
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of 2020 concerning the Second Amendment to the Attorney General's Regulation Number PER -
027/A/JA/10/2014 concerning Guidelines for Asset Recovery. In addition, to minimize disputes 
there is a threat of Article 221 paragraph (1) number (2) of Law no. 1 of 1946 concerning Criminal 
Law Regulations states that anyone who commits an act of covering up the crime committed, by 
destroying, removing and hiding evidence and evidence is threatened with imprisonment for a 
maximum of four years. 

Article 233 of the Criminal Law Regulations Act of 1946 states, in relevant part: "Whoever 
intentionally destroys, damages, renders unusable, loses items that are used to convince or prove 
something before an authorized authority, deeds, letters, or registers a list which, by order of the 
general authority, is continuously or temporarily kept, or is handed over to an official, or another 
person for the public interest, shall be punished by a maximum imprisonme." 

Article 7 paragraph 1 letters (f) and (h) of the Republic of Indonesia Attorney General 
Regulation Number PER-014/A/JA/11/2012 Concerning the Prosecutor's Code of Conduct state, 
"in carrying out the duties of the Prosecutor's Profession it is prohibited to fabricate legal facts in 
the handling of cases, and use evidence and evidence that are reasonably suspected to have been 
engineered or altered or believed to have been obtained th "with respect to the loan-to-use data," 
Ms. Andi. Nurmawati said, "most of the evidence was returned after an inkracht decision from the 
panel of judges or handed over to those entitled to receive it." 

Article 46 of the Criminal Procedure Code, and Article 23 of KAPOLRI Regulation No. 8 of 
2014 concerning Amendments to the Chief of Police Regulation No. 10 of 2010 concerning the 
Management of Evidence within the Police of the Republic of Indonesia, which is a guideline for 
investigators in terms of managing evidence with respect to which several informants provided 
detailed explanations, form the basis for this conclusion. Article 221 paragraph (1) number (2) of 
Law no. 1 of 1946 concerning Criminal Law Regulations, Article 233 Law no. 1 of 1946 concerning 
Criminal Law Regulations, Article 10 paragraph (2) letter (h) of the Republic of Indonesia National 
Police Regulation Number 7 of 2022 concerning the Professional Code of Ethics and the 
Indonesian National Police Code of Ethics Commission, Article 7 paragraph (1) letter (f) and (h) of 
Law no. 1 of 1946 concerning Criminal Law Regulations, and Article 7 paragraph (2) letter (h) of 
Law no. 1 of In accordance with the Prosecutor's Code of Conduct and in an effort to reduce the 
likelihood of future conflicts, the majority of evidence is either returned after an inkracht judgment 
by the panel of judges or given to the proper parties. This is done in the name of legal safeguards. 

4. CONCLUSION 

Legal arrangements for borrowing and using evidence are regulated in: Article 44 paragraph (2) of 
the Criminal Procedure Code jo. Article 30 PP No. 27 of 1983 concerning the Implementation of the 
Criminal Procedure Code, Article 23 KAPOLRI Regulation No. 8 of 2014 concerning Amendments 
to the Chief of Police Regulation No. 10 of 2010 concerning Procedures for Management of 
Evidence within the POLRI; CHAPTER III Numbers (16) and (17) Republic of Indonesia Attorney 
Regulation No. 7 of 2020 concerning the Second Amendment to the Attorney General's Regulation 
No.PER-027/A/JA/10/2014 concerning Guidelines for Asset Recovery; and Decision of the 
Directorate General of the General Court of Justice of the Supreme Court 
No.21/DJU/SK/OT.01.3/3/2022 concerning Renewal of SOP for Registrar at PT and PN 
No.293/DJU/OT.01.3/3/2022 concerning Borrowing and Using Evidence . 

The form of legal protection for the owner of evidence in borrowing using evidence, namely 
preventive legal protection, law enforcement officials do not necessarily give permission to borrow 
and use evidence because it is feared to be lost or changed form, law enforcement officials in 
giving permission to see whether it is worth lending, clear objectives based on the level of urgency, 
and meet the formal requirements referring to Article 44 paragraph (2) of the Criminal Procedure 
Code jo. Article 30 of PP No. 27 of 1983 concerning the Implementation of the Criminal Procedure 
Code, and material requirements referring to the rules at each level of examination, and repressive 
legal protection, namely Article 46 of the Criminal Procedure Code, to minimize disputes Article 221 
paragraph (1) number (2) and Article 233 of Law No. 1 of 1946 concerning Criminal Law 
Regulations, Article 10 paragraph (2) letter (h) of POLRI Regulation No. 7 of 2022 concerning the 
Code of Professional Ethics and the POLRI Code of Ethics Commission,  Article 7 paragraph (1) 
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letter (f) and (h) of the Attorney General Regulation of the Republic of Indonesia No.PER014/A/JA/ 
11/2012 concerning the Code of Conduct of Prosecutors and to avoid disputes most evidence is 
returned after an inkracht decision  from the Court. In connection with the practice of borrowing and 
using evidence, when referring to the provisions of the Criminal Procedure Code, the legal basis for 
borrowing and using evidence does not have binding and clear rules in the legislation, but is 
regulated in special rules at each level of examination. So it is hoped that there will be stricter and 
more comprehensive rules regarding the concept of regulation of lending and use of evidence 
specifically in the Criminal Procedure Code. In an effort to protect the owner of evidence in 
borrowing and using evidence, the public, in this case the victim of a crime, still experiences 
problems in borrowing confiscated possessions for the purposes of examination, therefore law 
enforcement officials are deemed to need to educate and convey properly and clearly related to the 
reasons and grounds for refusing to borrow and use evidence because the borrowing and use of 
evidence concerns other people's property rights which are part of human rights. 

Research can contribute by analyzing aspects of human rights protection in the use of 
loan-to-use tokens in Makassar City. You can identify potential violations of privacy, data security 
or other individual human rights that may arise as a result of using credit-use tokens. Thus, your 
research can provide recommendations to ensure that human rights are maintained along with the 
use of loan-to-use evidence. By carrying out this research and contributing your findings, you can 
assist in developing understanding and improving the implementation of loan and use evidence in 
criminal cases in Makassar City. 

REFERENCES 
Afiah, R. N. (1989). Barang Bukti Dalam Proses Pidana. Sinar Grafika. 
Alesia Lestari Panjaitan, P., & Perdana, I. (2019). KEKUATAN HUKUM KETERANGAN SAKSI YANG 

DIBACAKAN DIPERSIDANGAN DITINJAU DARI KITAB UNDANG-UNDANG HUKUM ACARA 
PIDANA. JURNAL TECTUM, 1(1). http://jurnal.una.ac.id/index.php/jt/article/view/1012 

Amir, C. (2021). Perlindungan Hukum Terhadap Benda Sitaan. CV Jakad Media. 
Arifin, M. Z., Sumarwoto, & Priambada, B. S. (2021). PELIBATAN TENTARA NASIONAL INDONESIA (TNI) 

DALAM PENANGANAN TINDAK PIDANA TERORISME. Justicia Journal, 10(2), 88–100. 
https://ejournal.undar.or.id/index.php/Justicia/article/view/102 

Efendi, T. (2014). Hukum Pidana Internasional. Pustaka Yustisia. 
Fauzi, S. R., & Dona, F. (2022). Penyidikan Tindak Pidana Pencurian di Polres Purworejo. Jurnal Al-Hakim: 

Jurnal Ilmiah Mahasiswa, Studi Syariah, Hukum Dan Filantropi, 4(1), 43–64. 
https://doi.org/10.22515/ALHAKIM.V4I1.5251 

Harahap, M. Y. (2002). Pembahasan Permasalahan dan Penerapan KUHAP, Penyidik dan Penuntutan. Sinar 

Grafika. 
Herlianto, S. T. (2014). Constructing Penal Mediation on Medical Malpractice Cases: A Restorative Justice 

Perspective. Journal of Law, Policy and Globalization, 24. 
https://heinonline.org/HOL/Page?handle=hein.journals/jawpglob24&id=10&div=&collection= 

Irwansyah, I. (2020). Penelitian Hukum (Pilihan Metode & Praktik Penulisan Artikel). Mirra Buana Media. 
Kahhat, R., Kim, J., Xu, M., Allenby, B., Williams, E., & Zhang, P. (2012). Article in press. 2008. 

https://doi.org/10.1016/j.resconrec.2008.03.002 
Lu, W., & Yuan, H. (n.d.). A Framework for Understanding Waste Management Studies in Construction. 18. 
Mahmud Marzuki, Peter. (2011). Penelitian Hukum. Kencana Prenada Media Group. 
Mandjo, J., Taufiq, M., & Sarson, Z. (2021). The Right to Obtain Free Assistance and Legal Protection for The 

Indigent People Through Legal Assistance Organizations. Jambura Law Review, 3(2), 365–377. 
https://doi.org/10.33756/JLR.V3I2.9424 

Manumpahi, R. B. (2021). PENGEMBALIAN BARANG BUKTI DALAM PENYELESAIAN PERKARA PIDANA 
BERDASARKAN KUHAP. LEX CRIMEN, 10(5). 
https://ejournal.unsrat.ac.id/v3/index.php/lexcrimen/article/view/33438 

Marpaung, L. (2011). Proses penanganan perkara pidana: Penyelidikan dan penyidikan. Sinar Grafika. 

Maskur, M. A., Rasdi, Damayanti, R., & Lestari, E. Y. (2022, February 9). The Convergence of State 
Administrative Law and Criminal Law in Prevention of Criminal Act of Corruption that is Detrimental to 
the State Finances in Indonesia. Proceedings of the 4th International Conference on Indonesian Legal 
Studies. https://doi.org/10.4108/EAI.8-6-2021.2314426 

Masnun, M. A. (2018). Legal Protection of the Right to Indication of Origin in Indonesia. Journal of Private and 
Commercial Law, 2. 
https://heinonline.org/HOL/Page?handle=hein.journals/jpcl2&id=114&div=&collection= 

https://doi.org/10.1016/j.resconrec.2008.03.002


In. J. of Politics and Sociology Research  ISSN 2338-3879 (Prnt), 2828-6014 (online)  

Suhadi, Implementation of borrow-used evidence criminal case in Makassar City 

129 

Miru, A., & Pati, S. (2020). Hukum Perjanjian : Penjelasan Makna Pasal-Pasal Perjanjian Bernama Dalam 
KUH Perdata (BW). Sinar Grafika. 

Munib, M. A. (2018). TINJAUAN YURIDIS KEWENANGAN KEPOLISIAN REPUBLIK INDONESIA DALAM 
PENYELIDIKAN DAN PENYIDIKAN MENURUT KITAB UNDANG-UNDANG HUKUM ACARA PIDANA. 
JUSTITIABLE - Jurnal Hukum, 1(1), 60–73. 
https://ojs.ejournalunigoro.com/index.php/JUSTITIABLE/article/view/42 

Nola, L. F. (2017). UPAYA PELINDUNGAN HUKUM SECARA TERPADU BAGI TENAGA KERJA 
INDONESIA (TKI) (INTEGRATED LEGAL PROTECTION FOR MIGRANT WORKERS). Negara Hukum: 
Membangun Hukum Untuk Keadilan Dan Kesejahteraan, 7(1), 35–52. 
https://doi.org/10.22212/JNH.V7I1.949 

Rahardjo, S. (2006). Membedah Hukum Progresif. Kompas. 
Saing, S. (2013). Analisis Yuridis terhadap Penetapan Majelis Hakim dalam Pelaksanaan Pinjam Pakai 

Barang Bukti Perkara Tindak Pidana Ditinjau dari Kitab Undang-undang Hukum Acara Pidana Studi di 
Pengadilan Negeri Singkawang. Jurnal Nestor Magister Hukum, 3(5). 

Sumual, C. L. (2018). TANGGUNG JAWAB PENYIDIK TERHADAP BARANG SITAAN YANG DISIMPAN 
DALAM RUMAH PENYIMPANAN BARANG SITAAN. LEX CRIMEN, 7(6). 
https://ejournal.unsrat.ac.id/v3/index.php/lexcrimen/article/view/20745 

Utoyo, M., Sari, P., & Cayo, N. (2021). PROSES PINJAM PAKAI BARANG BUKTI  DALAM PERKARA 
PIDANA. Disiplin : Majalah Civitas Akademika Sekolah Tinggi Ilmu Hukum Sumpah Pemuda, 27, 252–
263. https://doi.org/10.5281/zenodo.6644030 

Yustiningsih, I. (2020). Perlindungan Hukum Anak Korban Kekerasan Seksual dari Reviktimisasi dalam 
Sistem Peradilan Pidana. Lex Renaissance, 5(2), 287–306. 

https://doi.org/10.20885/JLR.VOL5.ISS2.ART3 

  
 


