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1. INTRODUCTION

Polri is a drill bit whose duty is to prevent and solve all threats of crime in the country that can
cause unrest, panic, and the destruction of order in the community, over time the task of the police
is increasing when this one institution gets the title as a law enforcer, then the provision of in-depth
understanding of the law has become an absolute requirement for every existing member(Vanya
Karunia, 2022)

When examined carefully, the presence of a police institution becomes an important
condition in ensuring security and building good order in society, not only in Indonesia but in all
countries in the world requires a special institution that is a representative of the state in direct
contact with the community, there is a term called tupoksi, namely the main duties and functions in
the police, which can be clearly divided into maintaining security, meeting the need for legal
protection, protecting, realizing welfare, and the most important thing is to be able to protect the
entire community, one form of business in fulfilling all the above factors is to implement an
Integrated Police System (System of Policing) with due regard to human rights (S. Haji, G.
Gunarto, 2018)

With the progress of the Times and the increasing need for law, the police are also
required to be able to be dynamic, not always members of the police are dealing with crime, but
also the presence of general disorderly factors, disputes between communities that ultimately have
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the same needs, namely a settlement (dispute resolution), the rise of events that collide between
public interests and, therefore, in this case the duties of a member of the police increase along with
the needs of the community, in this position a police officer can be assessed as a “pengertib’,
“pengusik”, “oppressor”, “protector”, and “servant”, or even seen as a “master’(Ismail, 1998)

Related to these problems, it is very appropriate if the role and views of the police can be
related to the discretionary rights that he made in the field, every decision that comes out certainly
has a long-term effect on a problem(Agung et al., 2019), not all things are regulated in a law, nor
do all problems have to be blocked by existing rules, this problem reminds the author with what
was conveyed by Prof. Satjipto that the Indonesian police is about how it acts as a " civil police’
which means that the police should be able to put themselves in proportion, understand when to be
hard (strong hand society) and when to act with character soft hand society (Satjipto Rahardjo,
2007)

When it comes to the No.30 year 2014 the right of discretion is a right to exercise authority
in taking an action or decision on an existing problem, with the aim of filling a legal vacuum or
maintaining legal certainty,(Edi Saputra Hasibuan, 2022) giving birth to an order on the
implementation of Administrative Order and maintaining the accountability of an official or
government body, as well as state institutions in implementing the protection and provisions of the
law in a state order. How then Law no.2 in 2002 responded to this? Because it is clear that this rule
is the legal basis for the police institution, the author is interested and intends to highlight clearly
about the discretionary rights of police members associated with the use of force against police
members(Sulaiman, 2023)

2. RESEARCH METHOD

This research is carried out in a normative manner, its application is to examine each regulation,
related rules, and implementation, which will then be combined with the study of literature and the
study of literature by analyzing books, journals, papers, print media, and online news related to the
provisions on the discretionary rights of police members as well as cases, evaluations, and
breakthroughs made by the police institution. The intended data Target is related to the authority
and discretion of a member of the police, and how that right can actually be used according to
existing procedures (Ariman Sitompul, 2022)

3. RESULTS AND DISCUSSIONS
Reviewing discretionary rights in a legal perspective

The establishment of this one institution is strengthened by law no.2 of 2002 which in
essence regulates all the behavior of police members and also all their authority, therefore of
course in it do not forget to provide a note about the right of discretion as a matter that is official
and Real in the corridors of law (Wikisource, 2023)

If we look at the police law, it is explained that “for the public interest, officials of the
National Police of the Republic of Indonesia in carrying out their duties and authorities can act
according to their own judgment” furthermore, “the implementation of these provisions can only be
carried out in very necessary circumstances by observing the laws and regulations and the
Professional Code of ethics”.(S. Haji, G. Gunarto, 2018)

With the explanation of the rights described above, the author sees that the provision is
made to support the professional duties of Police members which include functional tasks (Agustin
Firmansyah , Heru Widodo, 2022), then this can support each member to be able to control a
condition that changes unexpectedly without having to be based on the orders he gets, the point is
that a condition in an event can change drastically so that it requires a new decision or policy taken
in a relatively short or urgent time.(Ansori, 2005)

Considering the need to develop preventive principles in maintaining public security and
order, this is also a factor in the existence of this discretionary right (Muhammad Yusuf Siregar,
2017) in addition to the existence of this right is also accompanied by training and coaching on
knowledge and deepening of professional ethical codes that can affect the actions of police officials
to be more responsible, as well as improving professional techniques to be more professional and
with integrity.in the life of each member duty (Yasminingrum, 2007)

IJOBSOR, Vol.11, No. 1, June 2023: pp 161-166



In. J. of Politics and Sociology Research ISSN 2338-3879 (Prnt), 2828-6014 (online) gl63

In connection with the training and professional development mentioned above, the police
act of 2002 does also regulate it, in Article 33 it is explained that “in order to Support Professional
Development, Studies, Research, and development of Police Science and technology are carried
out” (Ariman Sitompul* Arie Kartika , Windy Sri Wahyuni, 2022) If analyzed further guidance on
ethics and the profession can also be linked to the level of confidence to take action that is
considered necessary in the field in order to address legal issues in the field directly in a narrow
time and require the role of a member of the police, because indirectly as a member of the police is
often considered to understand in overcoming all problems and as a mediator or also as a mediator
(Ariman Sitompul, Pagar Hasibuan, 2021)

Why is discretionary right necessary in real life in the field? This question may arise
considering that the police already have so much authority, and also as law enforcers they should
apply the law, the fact is that not always the application of the law is carried out (Agustin
Firmansyah , Heru Widodo, 2022), in the sense that there are several points of legal emptiness that
must be filled with wise decisions of a member, the void or legal gap (legal gap) is one of the
factors for the application of discretionary rights, the act of interpreting a rule so that it can be
applied properly is certainly necessary, the legal gap arises when a proportion of the law is in the
middle, neither true nor false.(Jennex, 1992)

In addition to the legal vacuum factor discussed above, there is also a condition where a
rule collides with other rules, either under or above it which often causes confusion among the
general public and even legal scholars, one party can use a clause in the law, while the other party
can use other rules that regulate the same thing (Ramadhi Kurniawan, 2018), so it does not know
which is correct, or which has stronger legal provisions (Rian Septia Kurniawan, 2020) The
occurrence of a contradiction between two rules that collide with each other will certainly cause
long-term effects on a conflict, Ross called it a legal effect that is not commensurate given the
same factual circumstances (incompatible legal effects are attached to the same factual conditions)
(Ross, 1959)

Furthermore, discretionary rights are closely related to activities that require quick decision
making, each member of the National Police has the power to think and weigh events on the
ground, this decision is the fruit of discretionary analysis or freies ermessen, in accordance with the
police law (Amiarso, 2021). Again, the purpose of this discretion is expected to help each member
in taking quick action in a narrow time, discretionary rights, not only in the police act, but it turns out
that this discretion is supported by the Criminal Procedure Code with several conditions that must
be met, namely:(Ketut & Adnyani, 2021) a) in accordance with the legal obligations that make the
act must be implemented, b) not against the law, c) respect for Human Rights, d) must be
reasonable, appropriate, and within the authority of his position, €) mature consideration based on
urgent/compelling circumstances

One concrete example of the use of positive discretionary rights (suitably) is the application
of restorative justice (restorative justice) where this form of settlement is to focus on a way out
without elements of retaliation,(Datu Nur Fathahita, Abd. Asis, 2023) namely resolving a case
without having to go through court proceedings, data until July 2022 showed the success of the
National Police which was able to resolve around 15,811 cases using this restorative justice
method, since Regulation No.8 year 2021 related criminal acts based on restorative justice appear,
there were approximately 275,500 cases of criminal offences, of which the police managed to
pursue 170,000 cases of which 15,811 could be pursued for restorative justice. It would be very
good if this effort can continue to be done, because a case is not always about retaliation and the
function of the police here should be able to show their ability to sort out which cases deserve to be
submitted to court, and which are not, based on the ability and legislation(Rahardjo, 2006)

Misuse of discretion and impact on members

The existence of discretion can indeed lead to various possibilities and different results,
discretion can be seen as a weapon that is specifically held by certain people who are granted by
law to him, therefore discretion can also cause harm if misused, the easiest example is when
members of the National Police escort groups to large motorcycle clubs that are traveling in
tandem (convoy), not infrequently in (Agustin Firmansyah , Heru Widodo, 2022) this makes other
road users feel annoyed because it interferes with and dislikes traffic violations by law
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enforcement, on the other hand it can indeed be a discretionary right of police members if traffic
violations are needed for greater needs, the problem then, is the act of violating traffic lights in the
public interest so that it requires discretion? The phenomenon of escorting large motorcycle groups
has indeed become a problem for several groups of people, and this has been highlighted by the
National Police that escorting large motorcyclists or a particular community can cause envy or
inequality in society, so that elements in the public interest are very clearly contradictory, this
discretionary right is what the placement is not right(Ketut & Adnyani, 2021), Polda Metro Jaya is
one that makes decisions on the traffic division, that there is no longer any special escort in any
form, because all pedestrians have the same rights, except in an emergency.(Ketut & Adnyani,
2021)

Furthermore, in 2009, a procedure was issued that explains the use of police force, as a
law enforcement officer, the National Police really need to pay attention to how they behave, that
is, while maintaining their authority, while conditions on the ground often require hard and firm
actions and decisions(Santoso, 2020), from which this regulation arises which leads to how each
member uses their power in combating crime, firm and hard action is very necessary in cases like
this,(Kurnawan, 2023) a member can take strong action that he thinks is necessary by taking into
account the risks and existing rules, this rule provides limits so that the use of force by members is
not excessive, for example a member can point his gun at the perpetrators of crimes so that they
do not run (prevent), so that the perpetrators surrender and surrender, but should, and in a very
forceful condition (overmacth) then a member can use his strength to save himself, this is
supported also in the Criminal Code.(Dwiasi Wiyatputera, S.H., S.1.K., 2023)

The issuance of this rule regarding the use of force can be a guideline, because basically
the use of force is not always wrong, in the precarious situation of facing anarchist attitudes it is not
possible to avoid friction against violence (Manalu, 2020), as long as it is still done selectively and
under control, often when there are protests there are brutal people and of course in, but in the
midst of a complex problem when there is a protest, a police officer must be able to do something
even outside the rules to achieve a stage of perfect control of the situation (Ariman Sitompul, 2023)

This act of police discretion can indeed be said to be full of benefits and also full of risks,
because there is no formulation of the limitations in the application of this discretion it self, so that it
can cause a sense of arbitrariness as a member of the National Police, but what needs to be
remembered is that police discretion exists as a response (Luntungan, 2023)at least there are
some things that are important notes in measuring decision making using discretionary rights: a)
Action must be appropriate and in line with legislation, b) A decision must be reasonable,
appropriate, and still within the scope of his position, ¢) Actions aligned with legal obligations, d)
What to do should be strictly in a state of force, €) Exercise of discretionary rights not to disregard
the human rights of others

All of the above explanations if it is a description of the provisions of discretionary rights in
the process of activities and law enforcement for each member of the National Police (Supriyanto,
2018), then if there are members who clearly commit criminal acts and violations by using
discretionary rights that cannot be accounted for, they will still be processed as stipulated in the
Criminal Code, Criminal, nowadays, the police are increasingly assertive towards their internal
affairs since reflecting on the case of Ferdy Sambo and Teddy Minahasa, which until this writing
was made the case of Inspector General Teddy is still in trial, so there is no special treatment of
Police members for violations, the law enforcement process for the police has now been
transformed by focusing on release or disengagement, so if there are unscrupulous members who
commit serious violations and indications of criminal violations, the police will always follow the
verdict of the trial, and will not hesitate-reluctant to make a dismissal with disrespect or (PTDH).

4. CONCLUSION

Based on what has been discussed above, it can be seen that the authority in the form of discretion
is a special space for a member of the national police to be able to increasingly have an impact on
the community, the figure of a member of the police is always considered versatile and
understanding in dealing with legal issues, so it is, training and professional development which is
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also regulated in law no.2 of 2002 can be a reference point for members of the National Police so
that they have provisions in weighing and exercising their discretionary rights.

Although with all the authority and advantages possessed by each member of the police is
relatively considerable, but do not let this become a double-edged knife, discretion does have
benefits as a wiggle room in filling the existing legal vacuum but is also very vulnerable to
irregularities in the field, because obviously there is no institution that can assess the use of
discretion by, there is no room for violations even to members of the police, for that every member
must understand some indicators and criteria of discretion well, so that there are no errors in the
application of discretionary rights.
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